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and Government Relations or his or
her designee as the FOIA Public Liai-
son who shall assist in the resolution
of any dispute between a requester and
the Commission. The FOIA Public Li-
aison may be contacted via e-mail at
PRC-PAGR@prc.gov or telephone at 202-
789-6800.

§3004.70 Third-party submission of
non-public materials.

(a) Overlap with treatment of non-pub-
lic materials. Any person who submits
materials to the Commission (sub-
mitter) that the submitter reasonably
believes to be exempt from public dis-
closure may submit materials under
seal and lodge an application for non-
public treatment as described in
§3007.10 of this chapter.

(b) Notice of request. Except as pro-
vided in §3004.30(d), if a FOIA request
seeks materials designated as non-
public materials, the Commission will
provide the submitter with notice of
the request. The Commission may also
provide notice when it has reason to
believe that third-party materials pos-
sibly exempt from disclosure may fall
within the scope of any FOIA request.

(c) Objections to disclosure. A sub-
mitter may file written objections to
the request specifying all grounds for
withholding the information under
FOIA within 7 days of the date of the
notice. If the submitter fails to respond
to the notice, the submitter will be
considered to have no objection, be-
yond those objections articulated in its
application for nonpublic treatment
pursuant to §3007.10 of this chapter, to
the disclosure of the information.

(d) Notice of decision. If, after consid-
ering the submitter’s objections to dis-
closure the Commission decides to dis-
close the information, it will give the
submitter written notice of the deci-
sion and a brief explanation of the rea-
sons for not sustaining the submitter’s
objections. The actual disclosure will
not be made before 3 days after publi-
cation of the Commission’s decision.

§3005.2

PART 3005—PROCEDURES FOR
COMPELLING PRODUCTION OF
INFORMATION BY THE POSTAL
SERVICE

Subpart A—General
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AUTHORITY: 39 U.S.C. 503, 504; 3651(c);
36562(d).

SOURCE: 75 FR 22107, Apr. 27, 2010, unless
otherwise noted.

Subpart A—General

§3005.1 Scope and applicability of
other parts of this title.

(a) The rules in this part govern the
procedures for compelling the produc-
tion of information by the Postal Serv-
ice pursuant to 39 U.S.C. 504(f).

(b) Part 3001, subpart A, of this chap-
ter applies unless otherwise stated in
this part or otherwise ordered by the
Commission.

§3005.2 Terms defined for purposes of
this part.

(a) Administrative law judge means an
administrative law judge appointed by
the Commission under 5 U.S.C. 3105.

(b) Chairman means the Chairman of
the Commission.

(c) Covered person means an officer,
employee, agent, or contractor of the
Postal Service.
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§3005.11

(d) Designated Commissioner means
any Commissioner who has been des-
ignated by the Chairman to act under
this part.

Subpart B—Subpoenas

§3005.11 General rule—subpoenas.

(a) Subject to the provisions of this
part, the Chairman, any designated
Commissioner, and any administrative
law judge may issue a subpoena to any
covered person.

(b) The written concurrence of a ma-
jority of the Commissioners then hold-
ing office shall be required before any
subpoena may be issued under this sub-
part. When duly authorized by a major-
ity of the Commissioners then holding
office, a subpoena shall be issued by
the Chairman, a designated Commis-
sioner, or an administrative law judge.

(c) Subpoenas issued pursuant to this
subpart may require the attendance
and presentation of testimony or the
production of documentary or other
evidence with respect to any pro-
ceeding conducted by the Commission
under title 39 of the United States Code
or to obtain information for prepara-
tion of a report under that title.

(d) Subpoenas issued pursuant to this
subpart shall include such conditions
as may be necessary or appropriate to
protect a covered person from oppres-
sion, or undue burden or expense, in-
cluding the following:

(1) That disclosure may be had only
on specified terms and conditions, in-
cluding the designation of the time or
place;

(2) That certain matters not be in-
quired into, or that the scope of disclo-
sure be limited to certain matters;

(3) That disclosure occur with no one
present except persons designated by
the Commission;

(4) That a trade secret or other con-
fidential research, development, or
commercial information not be re-
vealed or be revealed only in a des-
ignated way as provided in part 3007 of
this chapter; and

(5) Such other conditions deemed
necessary and appropriate under the
circumstances presented.

(e) Subpoenas shall be served in the
manner provided by §3005.14.
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§3005.12 Subpoenas issued without re-
ceipt of a third-party request.

(a) A subpoena duly authorized by a
majority of the Commissioners then
holding office may be issued by the
Chairman, a designated Commissioner,
or an administrative law judge under
§3005.11 without a request having been
made by a third party under §3005.13.

(b) Except as provided in paragraph
(c) of this section, a subpoena shall not
be issued until after the covered person
has been provided an opportunity to
produce the requested information vol-
untarily.

(c) A subpoena may be issued sum-
marily without first providing an op-
portunity to produce the requested in-
formation voluntarily if a delay in the
issuance of the subpoena could unrea-
sonably limit or prevent production of
the information being sought.

(d) Subpoenas issued under this sec-
tion shall be issued subject to the right
of the Postal Service and other inter-
ested persons to file a motion pursuant
to §3001.21(a) of this chapter to quash
the subpoena, to limit the scope of the
subpoena, or to condition the subpoena
as provided in §3005.11(d). Such motion
shall include any objections to the sub-
poena that are personal to the covered
person responsible for providing the in-
formation being sought. Motions alleg-
ing undue burden or cost must state
with particularity the basis for such
claims. Answers to the motion may be
filed by any interested person pursuant
to §3001.21(b) of this chapter. Pending
the resolution of any such motion, the
covered person shall secure and main-
tain the requested information.

§3005.13 Subpoenas issued in re-
sponse to a third-party request.

(a) Procedure for requesting and issuing
subpoenas when hearings have been or-
dered. A participant in any proceeding
in which a hearing has been ordered by
the Commission may request the
issuance of a subpoena to a covered
person pursuant to §3005.11.

(1) Subpoenas may be requested to
enforce an order to compel previously
issued pursuant to the rules of practice
with which the Postal Service has
failed to comply.
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(2) Requests for subpoenas under this
section shall be made by written mo-
tion filed with the presiding officer in
the manner provided in §3001.21 of this
chapter. The Postal Service shall
transmit a copy of the request to any
covered person that it deems likely to
be affected by the request and shall
provide the person requesting the sub-
poena with the name, business address
and business phone number of the per-
sons to whom the request has been
transmitted.

(3) Answers to the motion may be
filed by the Postal Service, by any per-
son to whom the Postal Service has
transmitted the request, and by any
other participant. Answers raising ob-
jections, including allegations of undue
burden or cost, must state with par-
ticularity the basis for such claims.
Answers shall be filed as required by
§3001.21(b) of this chapter.

(4) The presiding officer shall forward
copies of the motion and any responses
to the Commission together with a rec-
ommendation of whether or not the re-
quested subpoena should be issued and,
if so, the scope and content thereof and
conditions, if any, that should be
placed on the subpoena. Copies of the
presiding officer’s recommendation
shall be served in accordance with
§3001.12 of this chapter.

(5) Following receipt of the materials
forwarded by the presiding officer, the
Commissioners shall determine wheth-
er the requested subpoena should be
issued and, if so, whether any condi-
tions should be placed on the scope or
content of the subpoena or on the re-
sponses to the subpoena. The Commis-
sioners may, but are not required, to
entertain further oral or written sub-
missions from the Postal Service or the
participants before acting on the re-
quest. In making their determination,
the Commissioners are not bound by
any recommendation of a presiding of-
ficer.

(b) Procedure for requesting and issuing
subpoenas when no hearings have been
ordered. Any person may request the
issuance of a subpoena to a covered
person pursuant to §3005.11 to enforce
an information request issued by the
Commission or a Commissioner even
though no hearings have been ordered
by the Commission.

§3005.13

(1) A request for the issuance of a
subpoena shall be made by motion as
provided by §3001.21 of this chapter. A
copy of the request shall be served
upon the Postal Service as provided by
§3001.12 of this chapter and by for-
warding a copy to the General Counsel
of the Postal Service, or such other
person authorized to receive process by
personal service, by Express Mail or
Priority Mail, or by First-Class Mail,
Return Receipt requested. The Postal
Service shall transmit a copy of the re-
quest to any covered person that it
deems likely to be affected by the re-
quest and shall provide the person re-
questing the subpoena with the name,
business address and business phone
number of the persons to whom the re-
quest has been transmitted. Proof of
service of the request shall be filed
with the Secretary by the person re-
questing the subpoena. The Secretary
shall issue a notice of the filing of
proof of service and the deadline for fil-
ing answers to the request.

(2) Answers to the motion may be
filed by the Postal Service, by any per-
son to whom the Postal Service has
transmitted the request, and by any
other person. Answers raising objec-
tions, including allegations of undue
burden or cost, must state with par-
ticularity the basis for such claims.
Answers shall be filed as required by
§3001.21(b) of this chapter.

(3) Following receipt of the request
and any answers to the request, the
Commissioners shall determine wheth-
er the requested subpoena should be
issued and, if so, whether any condi-
tions should be placed on the scope or
content of the subpoena or on the re-
sponses to the subpoena. The Commis-
sioners may, but are not required, to
entertain further oral or written sub-
missions before acting. A majority of
the Commissioners then holding office
must concur in writing before a sub-
poena may be issued.

(c) Contents of requests for subpoenas.
Each motion requesting the issuance of
a subpoena shall include the following:

(1) A demonstration that the sub-
poena is being requested with respect
to a proceeding conducted by the Com-
mission under title 39 of the United
States Code or that the purpose of the
subpoena is to obtain information to be
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§3005.14

used by the Commission to prepare a
report under title 39 of the United
States Code;

(2) A showing of the relevance and
materiality of the testimony, docu-
mentary or other evidence being
sought;

(3) Specification with particularity of
any books, papers, documents,
writings, drawings, graphs, charts, pho-
tographs, sound recordings, images, or
other data or data compilations stored
in any medium from which information
can be obtained, including, without
limitation, electronically stored infor-
mation which is being sought from the
covered person;

(4) In situations in which a hearing
has been ordered, the request must in-
clude in addition to the information re-
quired by paragraphs (c)(1), (2) and (3)
of this section, a certification that the
covered person has failed to comply
with an order compelling discovery
previously issued pursuant to the Com-
mission’s rules of practice; and

(5) In situations in which a hearing
has not been ordered, the request must
include in addition to the information
required by paragraphs (c)(1), (2) and (3)
of this section, an explanation of the
reason for the request and the purposes
for which the appearance, testimony,
documentary or other evidence is being
sought, and a certification that the
Postal Service has failed to comply
with a previously issued Commission
order or information request.

§3005.14 Service of subpoenas.

(a) Manner of service—(1) Existing
Postal Service officers and employees. In
addition to electronic service as pro-
vided by §3001.12(a) of this chapter,
subpoenas directed to existing Postal
Service officers and employees must be
served by personal service upon the
General Counsel of the Postal Service
or upon such other representative of
the Postal Service as is authorized to
receive process. Upon receipt, the sub-
poena shall be transmitted and deliv-
ered by the Postal Service to the exist-
ing officers and employees responsible
for providing the information being
sought by the subpoena. Subpoenas
served upon the Postal Service and
transmitted to Postal Service officers
and employees shall be accompanied by
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a written notice of the return date of
the subpoena.

(2) Eristing Postal Service agents and
contractors. In addition to electronic
service as provided by §3001.12(a) of
this chapter, subpoenas directed to ex-
isting Postal Service agents and con-
tractors must be served by personal
service upon the General Counsel of the
Postal Service or upon such other rep-
resentative of the Postal Service as is
authorized to receive process. Upon re-
ceipt, the subpoena shall be trans-
mitted and delivered by the Postal
Service to existing agents and contrac-
tors responsible for providing the infor-
mation being sought by the subpoena.
Service upon such agents and contrac-
tors shall be accompanied by a written
notice of the return date of the sub-
poena.

(3) Prior Postal Service officers, employ-
ees, agents, and contractors. Subpoenas
directed to Postal Service officers, em-
ployees, agents, and contractors who,
at the time the subpoena is issued, are
no longer officers or employees of the
Postal Service or are no longer agents
or contractors in an existing agency or
contract relationship with the Postal
Service, must be served by personal
service. Service upon such officers, em-
ployees, agents, or contractors shall be
accompanied by a written notice of the
return date of the subpoena.

(4) Service arrangements. Arrange-
ments for service upon the Postal Serv-
ice under §§3001.14(a)(1) or 14(a)(2) of
this chapter or upon former Postal
Service officers, employees, agents, or
contractors under §3001.14(a)(3) of this
chapter shall be arranged either by the
Commission or by the third party who
requested issuance of the subpoena.

(b) Return of service and proof of trans-
mission— (1) Return of service. Proof of
service under §3001.14(a) of this chapter
must be filed with the Secretary within
2 business days following service, un-
less a shorter or longer period is or-
dered by the Commission, and must be
accompanied by certifications of:

(i) The manner, date, and time of de-
livery of the subpoena;

(ii) The name, business address, tele-
phone number, and e-mail address of
the perseon upon whom the subpoena
was served; and

(iii) The return date of the subpoena.
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(2) Proof of tramnsmission. The Postal
Service shall within 2 business days of
transmission of a subpoena by the
Postal Service to an existing Postal
Service officer, employee, agent, or
contractor pursuant to §§3001.14(a)(i) or
(ii) of this chapter, or such shorter or
longer period ordered by the Commis-
sion, file with the Secretary a certifi-
cation of:

(i) The manner, date, and time of de-
livery of the subpoena;

(ii) The name, business address, tele-
phone number, and e-mail address of
the person to whom the subpoena was
transmitted; and

(iii) The return date of the subpoena.

(c) Notice of service, proof of trans-
mission, and return date. The Secretary
shall post a notice of service and proof
of transmission upon the Commission’s
Web site which specifies the return
date of the subpoena.

§3005.15 Duties
subpoena.

in responding to a

(a) A covered person responding to a
subpoena to produce documents shall
produce them as they are kept in the
usual course of business or shall orga-
nize and label them to correspond with
the categories in the subpoena.

(b) If a subpoena does not specify the
form or forms for producing electroni-
cally stored information, a covered
person responding to a subpoena must
produce the information in a form or
forms in which the covered person ordi-
narily maintains it or in a form or
forms that are reasonably usable.

(c) A covered person responding to a
subpoena need not produce the same
electronically stored information in
more than one form.

(d) A covered person commanded to
produce and permit inspection or copy-

§3005.21

ing of designated electronically stored
information, books, papers, or docu-
ments need not appear in person at the
place of production or inspection un-
less commanded to appear for deposi-
tion, hearing, or trial.

(e) A covered person who fails or re-
fuses to disclose or provide discovery of
information on the grounds that the
information is privileged or subject to
protection as a trade secret or other
confidential research, development, or
commercial information must ex-
pressly support all such claims and
shall provide a description of the na-
ture of the information and the poten-
tial harm that is sufficient to enable
the Commission to evaluate and deter-
mine the propriety of the claim.

(f) Request for confidential treat-
ment of information shall be made in
accordance with part 3007 of this chap-
ter.

§3005.16 Enforcement of subpoenas.

In the case of contumacy or failure
to obey a subpoena issued under this
subpart, the Commission may apply for
an order to enforce its subpoena as per-
mitted by 39 U.S.C. 504(£)(3).

Subpart C—Depositions and
Written Interrogatories

§3005.21 Authority to order deposi-
tions and responses to written in-
terrogatories.

The Chairman, any designated Com-
missioner, or any administrative law
judge may order the taking of deposi-
tions and responses to written inter-
rogatories by a covered person with re-
spect to any proceeding conducted
under title 39 of the United States Code
or to obtain information to be used to
prepare a report under that title.
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APPENDIX A TO PART 3005—SUBPOENA FORM

UNITED STATES OF AMERICA
POSTAL REGULATORY COMMISSION
WASHINGTON, DC 20268-0001

In the Matter of.

[Case Name — If Appiicable] {Docket No. - If Applicable]
[Report Name — If Appiicable]

SUBPOENA
TO:

[[JYOU ARE COMMANDED to appear atthe place, date, and time specified below 1o provide tesimony in the above maer.

PLACE OF TESTMONY DATE AND TIME

[you ARE COMMANDED 10 appear st the place, date, 3nd time spacified beow to testify 2 the taking ofa deposition in the abowe
mater,
PLACE OF DEPOSITION DATE AND TIME

[TJY0U ARE COMMANDED to produce and penit inspection and copying ofthe folowing documents or objects 2t the place, date,
5 i (aach addional sheet if necessary).

‘and time specited below
PLACE DATE AND TIME
ISSUING DFFICIAL'S SIGNATURE DATE

ISSUING OF FICIAL'S NAME AND PHONE NUMBER

ISSLING OFFICIAL IS (CHECK ONE):
O cHamman
] COMMISSIONER DESIGNATED BY THE CHAIRMAN
] ADMINISTRATIVE LAW JUDGE APP OINTED UNGER 5 U5.C. 3105

} HEREBY CERTIF ¥ THAT THE MAJORITY OF THE COMMISSIONERS CURRENTLY HOLDING OFFICE HAVE PREMIDUSLY
CONCURRED BN WRITING WITH THE ISSUANCE OF THIS SUBPOENA.

ISSUING OFAICIAL'S SIGNATURE DATE
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§3007.2
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PART 3007—TREATMENT OF NON-
PUBLIC MATERIALS PROVIDED BY
THE POSTAL SERVICE

Sec.

3007.1 Definitions for purposes of this part.

3007.2 Scope.

3007.3 Data or information requests.

3007.10 Submission of non-public materials
under seal.

3007.20 Application for non-public treat-
ment.

3007.21 Content of the Postal Service appli-
cation for non-public treatment.

3007.22 Content of third-party application
for non-public treatment.

3007.23 Treatment of non-public materials.

3007.24 Commission access to non-public
materials.

3007.25 Use of non-public materials.

3007.30 Termination of non-public status.

3007.31 Request for early termination of
non-public status.

3007.32 Preliminary determination of non-
public status.

3007.33 Standard for decision for early ter-
mination of non-public status.

3007.40 Request for access to non-public ma-
terials.

3007.41 Termination of access to non-public
materials.

3007.42 Standard for decision for request for
access to non-public materials.

3007.50 Request for access to non-public ma-
terials relevant to compliance.

3007.51 Termination of access to non-public
materials relevant to compliance.

3007.52 Standard for decision for request for
access to non-public materials relevant
to compliance.

3007.60 Limitations on access to non-public
materials.

3007.61 Continued effectiveness of protective
conditions.

3007.62 Sanctions for violations of protec-
tive conditions.

APPENDIX A TO PART 3007—STATEMENT OF
COMPLIANCE WITH PROTECTIVE CONDITIONS

AUTHORITY: 39 U.S.C. 503, 504.

SOURCE: 74 FR 30943, June 29, 2009, unless
otherwise noted.

§3007.1 Definitions for purposes of
this part.

(a) Authorized representative means
any Commissioner designated by the
Chairman, any administrative law
judge appointed by the Commission
under 5 U.S.C. 3105, and any employee
of the Commission designated by the
Commission. The authorized represent-
ative may administer oaths, examine
witnesses, take depositions, and re-
ceive evidence with respect to any pro-
ceeding before the Commission under
title 39 of the U.S. Code or obtain infor-
mation to assist the Commission in the
preparation of a report or performance
of a function under title 39 of the U.S.
Code.

(b) Non-public materials means any in-
formation, documents, and things filed
with the Commission which are
claimed to be exempt from disclosure
by the Postal Service pursuant to 39
U.S.C. 504(g), 36562(f) or 3654(f), or
claimed to be protectable under Fed-
eral Rule of Civil Procedure 26(c) by a
third party with a proprietary interest
in the materials. Non-public materials
cease to be non-public if the status has
expired or been terminated by the
Commission pursuant to this part.

§3007.2 Scope.

The Commission or its authorized
representative may require the Postal
Service to provide any information,
documents, and things in its possession
or control, or any information, docu-
ments, and things that it can obtain
through reasonable effort and expense,
that are likely to materially assist the
Commission in its conduct of pro-
ceedings, in its preparation of reports,
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